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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 
eae : INDICTMENT 
EDWARD MAULDIN, JR., 


Defendant. 
APR 15 1976 


SE D. OF ne 
The Grand Jury charges: ei 
On or about the 16th day of January, 1975, in 
the Southern District of New York, EDWARD MAULDIN, JR., 
the defendant, unlawfully, wilfully and knowingly, by 
force and violence and by intimidation, did take from the 
person and presence of another property and money in the 
approximate amount of $20,600.00 belonging to, and in the — 
care, custody, control, management ia possession of the 
North New York Savings Bank, 210 East 188th Street, Bronx, 
New. York, a bank the deposits of which were then and there 
insured by the Federal Deposit Insurance Corporation. 


(Title 18, United States Code, Section 2113(a) and 2.) 


SECOND COUNT 


The Grand Jury further charges: 

On cr about the i6th day of January, 1975, in 
the Southern District of New York, EDWARD MAULDIN, JR., 
the defendant, unlawfully, wilfully and knowingly, and 
with intent to steal and purloin, did take and carry 
away property and money in the approximate amount of 
$20,600.00 belonging to, and in the care, custody, control, 
management and possession of the North New York Savings | 
Bank, 210 East 188th Street, Bronx, New York, a bank the 
deposits of which were then and there insured by the Federal 
Deposit Insurance Corporation. 


(Title 18, United States Code, Sect7ons 2113(b) and 2.) 


THIRD COUNT 

The Grand Jury further charges: 

On or about the 16th day of January, 1975, in 
the Southern District of New York, EDWARD MAULDIN, JR., 
the defendant, unlawfully, wilfully and knowingly did 
assault and put in jeopardy the life of various persons 
by the use of a dangerous weapon, to wit, a firearm, 
while committing the offenses described in the First and 
Second Counts of this indictment. 


(Title 18, United States Code, Sections 2113(d) and 2.) 
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a five minutes recess before we continue on? 

THE COURT: At the outset; 1. want to thank 
you for the careful attention you paid to this case. I 
noticed that you did follow the witnesses in their 
testimony and also the lawyers in their arguments. 

T also. thank Mr. Epstein and Mr. Lipson for 
the manner in which they have presented the case. I 
already alluded to this before anc I think it shows a 
great deal of study on their part and good judgments made 
in this area. They have assisted me, I know, and I thanked 
them and I am sure they assisted you and therefore I thank 
them on your behalf. 

T will not talk about the facts to any extent 
because they are very simple. We heard them only a short 
time ago and both lawyers have allude? to them. We know 
the one incident involved here and which is your main 
concern, is the incident of January 16, 1975.in the bank 
up in the Bronx and you know there were three persons 
involved in that, case and you heard the witnesses testify 
as to what happened. 

The case was presented to the grand jury and 


they came down with this indictment. So you will under- 


stand this a little better, I will put on the blackboard 


what the three charges are that ave in this indictment 
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and by the way you will be able to look at this in the 
jury room because you will have a copy of it -- so you 
can follow me while I tell you what the law is and give 
certain definitions with regard to words mentioned in 
the statutes. 

The indictment is predicated upon the law 
passed by Congress which is contained in Title 18 of the 
United States Code and the section is number 2113 and it 
is labelled Bank Robbery and Incidental Crimes. Then 
it contains a number of sections and count 1, for example, 
is concerned with Section 2113(a) and 2113(f),. 1 have 
labelled count 1 using shorthand, bank robbery by 
intimidation and force. Everytime I use that expression, 
this is the part of the section of the law we are talking 
about. This is what Congress passed, subdivision A, 
"Whoever by force and violence or by intimidation takes 
from the person or presence of another, any money be- 
longing to or in care or the custody, control, manage- 


ment or possession of any bank, commits a crime." 


Everytime I use that short form expression, 


{+ am talking about that section. 
Now, the bank mentioned in that section a is 
described in another portion of the law and that portion 


* 


savs that if the bank is insured by the Federal Deposit 
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Insurance Company, LS it c<ind of a bank they are 
talking about. 
The secede: cmunt in the indictment is predi- 
cated on 2113 Subdivision B which immediately follows 
this and the shorthand I use in this s¢ction is bank robbery 


by larceny, and when I refer to that I am talking about 


that portion of the statute which reads,'Subdivision B, 
whoever takes and carries away with intent to steal or 
purloin any money exceeding $100 in the care, custody, 
control, management or possession of any bank, commits 
a crime,"and there again, that must be a FDIC bank. 


The third count is also bank robbery and my 


shorthand for that is bank robbery assault-jeopardy, and 
when we talk about that section, we refer to this law 
passed by Congress, “Anyone in committing any offense 
defined in what is described here as subdivision A and B," 
‘and in this case it means either 1 or 2, “assaults any 


person or puts in jeopardy the life of any person by 


the use of a dangerous weapon or device, commits a federal 
pe i 


crime," so if. vou come to the point where you are per- 
Suaded the defendant did not commit either 1: or 2 or 
both, if he did not commit that and you find him not 


ullty of that, you nevercet to 3, because before you get 
a oo pe ’ Ps g 


to 3 he must be convicted of eithar one of the other or 
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or both of ‘these two counts. 

How, (we Will get to the elements of these 
counts, what does the Government have to prove by credibile 
evidence beyond a reasonable doubt as to count 1, for 
example: that on January 16,.1975,in the North New York 


Savings Bank that bank was insured by the Federal Deposit 


Insurance Corporation. 

That is the first element. 

Two, that on the same date. the defendant took, 
and in this case he did not physically take the money 
himself and that is not the charge. The charge is that 
he aided and abetted the other two in taking it, and I 


will @escribe that later to you when I go through the 


definition of these terms, $20,000 plus or minus and that 

taken -- the language of the statute is three or four 
words and I will only use one, "care, custody, control, 
management. or possession." 

The Government does not have to prove all 

of these, it must prove only one. I would use the word 
“nsossession” and) I don’t, think there 1s ‘any dispute that 
that money was in the possession of the bank put there 
properly by deposits. 


The third element is, it was taken from the 


presence or person of another and the tellers, the peopie 
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in the bank are persons for this purpose. Tie money was 
taken from the drawer but they were there and that is 
what this requirement is; and that the taking was 
accomplished hy the use of force, violence or intimi- 
dation. 

Nere ajain, the Government does not have to 
Prove both of them. It can prove either one or both ana 
that is there was either force used and violence or there 
was intimidation. 


Lastly, that the defendant acted unlawfully, 


knowingly and willfully. 

The elements for count 2. The first element 
is exactly the same. The second element is exactly 
the same. The third element is that the money was taken 
with intent, and this crime requires a specific intent, 
you can't commit this crime by accident or mistake. You 


have to intend it. To steal Orpurloin the money. 


Four, the requirement is that the amount if 


Over $100. and here it is undisputed, the audit showed 
the amount was $20,000 plus, 

Ir you find the defendant is Guilty of -eaunt 1 
or count 2 or both, then you come to count 3 and the 
requirement for count 3 is that while the crime that you 
find him guilty of was being perpetrated, if in fact you 
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so find, that during th: ime there was an assault 

on sone person or some per ns e put in jeopardy 

of their livesby the use of a dangerous weapon or de- 
wice and if you find that, then he would also ‘be guilty 
beyond a reasonable doubt. If you find that, he would 
also be guilty of this third crime. 

That means that count 1 or 2.or both plus 
assult or jeopardy and that simply put are the various 
elements concerning this particular incident we are in- 
volved with here. 


It is very clear from listening to the 


lawyers in the case that there are many areas of agreement 


between them. On the other hand, there are areas of dis- 
agreement, and it is because of the fact there are areas 
of disagreement that you have been selected. You are the 
judges of the fact just the same as if you would be 
wearing a robe at this time, just as much a judge as I 
am in that area. 
I am, of course, the judge of the law. 

as the facts are concerned, you are not to accept 

facts from the Court, the lawyers or anybody else, but 

find the facts yourself. Nobody can tell you what 


facts are. You are the sole and sovereign judges of 
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You are also the sole and sovereign 
5 


of the credibility of any of the witnesses in 


On auestions of law you must accept them from the Court 
and apply them to the facts as you find then. 


We know, of 


course, the grand jury indicted 
this defendant and accused him of these three crimes and 


that he at some point in time pleaded not guilty to 


each one of them, therefore that puts into issue every 
material fact as to each one of these three counts, 
these three charges. 


The burden of proving the defendant's guilt 


is upon the Government for the very Simple reason that 
the defendant in every criminal case and in this case 


is presumed innocent unless and until the Government 


satisfies you of his guilt by credible evidence beyond a 
reasonable doubt. 
The burden of proof never shifts to the 


def . There is no requirement on his part to prove 


his innocence. There is a requirement on the part of the 


Government to satisfy you hy credible evidence beyond a 


reasonable doubt before you may convict a defendant as 
to any one of these three charges. 
The tool used by the Government, and if the 


defendant desires to produce evidence in a case 
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called evidence That is the way facts are made known 
to you, and this term evidence can be described in a 
number of ways. 

In the first place, it can he described to 
you quantitatively and qualitatively, according to the 
nature of the evidence and according to the weight that 
is necessary. 

The qualitative description and requirement 
that the evidence be credible evidence. That means 
believable evidence. The quanitative amount, the amount 
of proof necessary is called beyond a reasonable doubt 

and that term is defined as follows: 

A reasonable doubt iteans a doubt that is 
based on reason and must be substantial rather than a 
speculative doubt. It st be sufficient to cause a 
reasonably prudent person to hesitate to act in the 
more important affairs of his life. 

Evidence is also subdivided sometimes in the 
following fashion: 

First, the testimony of witnesses who come 
here and under oath tell you what they know and what they 
learn by the use of their senses. They crdinarily do not 


give opinions. There is an exception and when we come 


to the handwriting expert, he is an exception. 
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tt also includes any natural inferences that 
flow from the testimony and it includes also anything that 
is brought out on cross-examination of a witness. 

In describing evidence in this fashion, the 
next subdivision would be the exhibits in the case, and 

, and those are for your ‘consideration and 

be sent into the jury room if you request it. 

Thirdly, there is what is called stipulations 
and you heard some stipulations during the course of 
this trial. The one that comes to mind first is the one 
about the fact that there is no dispute between the parties 
that this bank was in fact covered by the Federal Deposit 
Insurance Corporation. 

There is another stipulation and other 
concessions, for example, Mr. Lipson conceded that the 
handwriting expert was an expert in the area in which he 
was testifying; so that is also evidence. 

Hany things in the case concern the concept 
of another way of defining evidence and this is, direct 
evidence and circumstantial evidence. Some people have 
the idea that. the only way you can prove anything is that 
there should be direct evidence. The most outstanding 
exiunple of that I guess was . Thomas when he wanted to 


put his hand in to see himself. We wouldn't accept 
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Circumstantial « ice in the cé 
aspect of it, would like tx 


direct evidence and ir antial evidence. 


A defendant may e proved guilty by either 
direct or circumstantial evidence. Direct evidence 


is the testimony of one who asserts actual knowledge 


such as an eyewitness. Circumstantial evidence 


is proof of a chain facts and circumstances indicating 
the guilt or the innocence of the defendant. 
The law makes no distinction between the 


weight to be given to either direct or cimcumstantial 


evidence It requires only that you, after weighing 


4 


all the evidence, must be convinced of the guilt of the 


defen 1t beyond a reasonable doubt before he may be 


convicted. 


Circumstantial evidence will be concerned 


your appraisal of the fingerprint or prints that were 


on that camera. For example, suppose you were to go to 


ed atnight and there wan't any snow on the ground and 


you came home you observed none. You went to bed 
you got up the next morning. When you come out there is 
a foot of snow outside. Would you say then that you 


could not testify that it had snowed that night because 


you didn't see it, you didn’t have direct evidence of the 
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such that you had a perfectly 


snowed during the 


Another example of that is the story we 
when we were children written by Defoe, Robinson Crusoe. 
He was on an island for some time got to know all 
the anima 


mals I guess Rex Harrison 


{ 
got to talk to then 


| & 
t 
a while, but in any 


} 
event, he 


got to know them, i 

} 
footprints, fingerprints -- not fingerprints, \ 
morning he got up and decided there was another 
person on the island, Friday. He didn't see him, 
he didn't » any direct evidence that Friday was there, 
but he footprints in the sand. On the 
pasis circumstantial evidence, he decided in his own 
mind another person on the island with him, 
So you see, in circumstantial evidence you 
to 


analyze 


evidence 


, not only as 


to quality, 
mination whether the circumstantial evi- 
ent to convince you of the point 


made in the particular area. 


is 


important to know what is not 
evidence 


evidence in coming to your 
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there were 
ny answer, you Can 
would be, nor is anythir 
evidence, hecause th 
the answer, not the question 
was stricken from 
isregard, 
is not evidence either. 
a few questions here and there during 
You are net to assume that 
have any opinion as » the guilt or innocence of the 
falsity of any of the charges 
I occasionally asked some 
attribute any greater 
ions asked by me 
asking such questions 
up whatever was before the jury at that 
not inten Oo convey any opinion to the 
own feeling in the matter because very frankly at 
this point in time, 


1 know that 
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testified to anv material fact, you must disregard that 
portion of the testimony which you believe to be false, 
but you may accept the rest, or you may disregard the 
witness' entire testimony. 

The defendant did not take the stand in this 

but I explained to you before, he has a perfect 
right to. do This is no requirement upon him to 
take the stand and the fact he does not take the stand, 
from that fact you may not presume or infer there is 
guilt on his part, He has a perfect right to exercise 
that. privilege not to take the stand. 

The question of identification in this case, 
as the lawyers have indicated to you, both sides, the 
evidence in this case raises the question whether this 
defendant was in fact one of the criminals at the bank 

the time and therefore requires you to resolve certain 


in this area. 


You are to keep in mind that the burden of 


proof is on the Government with vreqard to every element 

of the crime charged and that this burden includes the 
burden of proving beyond a reasonable doubt the identity 
of that third person that was under the camera in the bank 


at that time. 


The question of the exception to the one 
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subdivision that I told you evidence could be dividéd 

into a witness who gives an opinion. Ordinarily witnesses 
don't give opinion, but when there are witnesses who are 


trained and who from experience aha study and background 


know more about a certain subject matter than you possibly 


could know or the Court, they are called in to assist 
us and there are a number of things you must find before 
you can accept that testimony. 

First you must find that the person is and 
possesses knowledge in that area that makes him an expert, 
and herg, of course, Mr. Lipson has conceded for the 
purpose of this trial alone that this particular witness 
is an expert in this area. 

Secondly, you must be satisfied that the facts 
upon which he bases his judgment coincide with yours and 
he has told you what those facts are, He has given you 
those points cf similarity think they ran to 12:0r 
50, 1 don’t, recall, and he prepared these charts and 


you can look at them. 


Lastly, as far as this expert is concerned, this 
is not conclusive pon you. You May accept or re- 
4ect his testimony. This is advisory in nature. It is 
a judgment for you to make. 


I will now define some of the’ terms 
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about while I was going through the various counts so you 


understand what they are and what their meaning is in law. 


Some of them have an everyday meaning and I see no need 
to define those. 

Violence, for example, you know what that is 
and you know what some of these other terms used -- 
possession, for example. You know what it means for 
somebody to have custody, care, possession. That con- 
cept I am sure you understand. 

There are three words used in each of the 
indictments which are unlawful, knowing and willful; 
saying that the defendant acted in that fashion and you 
see count number 1, that is a requirement that you have 
to be satisfied that the defendant did act unlawfully, 
knowingly and willfully. 

Unlawful means against the law and the particu- 
lax law we are talking about at this point is 2113, 
whatever subdivision you are considering at the time. 
The prohibition 9f robbing a hank which is insured by 
the Vederal Deposit Insurance Corporation. That is the 
law we are talking about. 

Knowing means that the act which is being done 
is being done voluntarily and purposely and not because 


cf mistake or accident, and this knowledge may be proved 
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by the defendant's conduct and by e facts and cir- 
cumstances Surrounding the 

The word willful as used means that the act 
was comuitted Ly the defendant voluntarily, with ‘vedas 
that it was prohibited by law and with the purpose of 
violating the law and it was not done by mistake, acci- 
aent or in good faith. 

Possession, while an understandable term, 
requires some explanation, a short explanation. Possession 
doesn't depend upon ownership. For example, I physically 

sess this glass at this time, but it is not my glass, 
it is Uncle San*s. I think it is,.unless they got it 
from the cafeteria; then it might be from Shorham, But 
in any event, I have possession but I don't own it. I 
could have possession of this glass alone, or 1 can have 
possession with someone else. 

For example, if my clerk, who is my right 
hand, Mr. Benaducci gets a call from me while I am inside 
and I say to him, "Would you go out and get that glass 
for tie, I want te get a drink," when he picks up the 
glass he has possession, but I also have possession, 

Another concept of possession is what is 
called constructive possession. The ability to exercise 


dominion and control over something. When I say to Mr. 
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Benaducci to go get that glass, I have the power toe do 
that and while I don't physically have the glass, have 
the power to exercise him to get that glass which means 
I have dominicn and power. 

No official in the bank has the money in his 
hand. The teller may have it, but the hank is comprised 
of the teller, the various other people in the bank, so 
when they have possession of it, the bank also has 
constructive possession of it, so when the term possession 
is used in one of these counts, we are talking about that 


cCOncept. 


The word assault is used, and I think you 
know from the terrible conditions we have in the city, 
especially with some of our elderly people, that there is 


an awful lot of assault around and I think you must be in 


some way aware of what assault is, but I will define it 
for you so you will know what the legal definition is. 
Assault is an unlawful attempt or a threat 
apply force and violence to inflict bodily harm. When 
attempt ar threat is coupled with an apparent present 
ability to carry it out, such as to arouse fear in the 
intended threatened victim that he or she would be the 
ject of an immediate physical injury. The assult may 


be committed without actually touching or striking or 
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doing bodil: rm to another person; so that 
essentially 1S what an assault i: There must be a 
present ability to do harm, 

Yor example, it would not be an assault if I 
got on the telephone and called somebody on the west 


coast and said I am going to beet you up because the 


fellow in the west coast knowing you are calling from 


New York knows you can't beat him up, but these fellows 


were ina nall contained area and one of them had a 


Intimidation cames from a Latin word which 
defines itself and means to put in fear. That is all 
intimidation means when it is used in the statute. 

Now, we get down to the indictment, and I 
have put the various elements on the board and as far 
as the first count 1S concerned, we will go through those, 
The first element there, you see it over on the left, 


this occurrence must have happened on or about January 16, 


1975. You must be satisfied of that beyond a reasonable 
doubt. There doesn't seem to be any dispute about 


that. 


In any event, it savs on or about, so if it 
is a day before or a day after, it would not make any 


ifference. 


The occurrence occurred at the North New 
York Savings Bank up in the Bronx and you have heard the 
evidence as to that and youhave heard also the concession 
made by Mr. Lipson that this was a bank insured by the 
Federal Deposit Insurance Corporation. So that the first 
element you must be satisfied with is to count 1, beyond 

»le doubt. 

The second element is, on that particular 
date the money was taken from the bank drawer and that 
money was either in the care, custody, control, manage- 
ment or possession of the bank and I think Mr. Lipson 
during his argument said there is no question about that, 
but in any event, you have to find that is an) element 
before you may convict him. 

The third was that the defendant took the 
money from the person or presence of one or more persons 
other than the defendant. 


In order for you to make a finding there, you 


do not have to find that he literally went over and took 


the money for himself, because of this ‘fact: Where two 
or more persons are charged with the commission of a 
crime, the guilt of one defendant may be established with- 
out. proof that all the defendants perpetrated every act 


constituting the offense charged. In other words, 
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take in this case, the one fellow was with the gun at 

ome particular place, another fellow might have taken the 
money and the other fellow was standing guard at the 

door and tried to move the camera. 

If you find they were in fact acting together, 

they don't have to. commit all the acts necessary to 
establish the crime, because there is another law passed 


ngress which is called Aiding and Abetting and that 


"Whoever aids, abets, counsels, commands, induces 

or procures the commission of a crime is punishable as a 
principal." In order to aid or abet the commission of 

a crime, a person must associate himself with the criminal 
venture, participate in it and try to make it succeed. 

If you find that was the case as far as 

this third element is concerned, you would then continue 
on to the fourth element and that fourth element is that 


the taking of the money was done with the use of force 


and violence and intimidation and that is a judgment you 


will have to make as to whether the circumstances were 
such that these people were put in fear and intimidation 
and that force and violence were used. 

Lastly, that the defendant acts unlawfully, 


knowingly and willfully, and I have already defined that 
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for you and if you find that the Government has proven 


these five elements by credible evidence beyond a reasonable 


doubt, then you should convict the defendant. On the 


other hand, if the Government has failed to prove any 


one or more or any of these elements, it is your obligation 
the defendant. 

We now come to the second count. The first 
element is that it happened on January 16 and it is the 
same as the other element in the first count. The 
second one is that on or about the date, namely the 

the defendant took money from the bank which be- 


longed to or was in the custody, care, management or 


sssession of the bank and third, that the money was 
taken with intent to steal or purloin such money, and to 
steal, the ordinary use of stealing that we have in everyday 
life. Purloin is another word which practically means 
the same thing, so there must be a taking without the 
consent of the person who has possession or owns the 


money and lastly, that it exceeded $100 and- in this parti- 


cular area, you have a concession that the audit it 


was whatever it was. 


Then we come to the last count and as I 
you before, we do not go into the last count unless 


find the defendant guilty beyond a reasonable 
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nana, 

of 


any 


would 


of a per 
includes 
wielded 


inriict 


so obviously a 


firing a 


dangerous 


dangerous 


-asonable 
is 


ia find 


or 


severe bedily harm 


addition to finding he was guilty of 


2 or both, you must find that in doing 


asSauited one or more than 


al, 


danyerous weapons or weapon, 


there was mention of only one weapon, and 


jeopardy the lives of one or more persons, 


find those elements by credible evidence 


doubt, then you find that the 


aquilty of that charge and, on the other 
2 | 


that failed to prove 


elements 


of this charge, then of course you 


| : 
Lue 


defendant not guilty. 
that do we mean to put in jeopardy the life 


by a danyerous weapon? A dangerous weapon 


of being operated, manipulated, 


by anyore or more persons to 


or injury upon another person, 


firearm such as a pistol, capable of 


ammunition may be found to 


or device. 


To put in jeopardy the life of a person by 


weapon means to expose @& Person 


fF death or the fear of death by the use of 
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is nofroor here to ry that 
somebody points a gun 
know whether ij is loaded or not, so 
normal person's feeling would be such 
as would put the fear of jeopardy of his life in his 
mind. 
the course of this a I allowed, and 
judgment and find it 
was allowable because of 
{ will tell you in a second, but I want 
the same stricture to you that the lawyers 
particularly Mr. Lipson. We are not, and I underline 
this defendant for a robbery which is alleged 
in April of 1975 when the police officer 
was on line. We are not saying because if vou find so, 
that this man was there and did 
orobaply 


(hat evidence Ws 


I have just 


indicated, you heard about a bank robbery on April 3, 


1975, which it is alleged Mr. Mauldin committed. 


he 


Meuldin is not on trial here for that robbery and you 
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iit such 


eX the 


You may consider the evidence ccncerning 


mited purpose of deciding 


the robbery which 


fficientlyv sinilar ¢ se: of robber 


charged 


ic 


this indictm 30 aS to assist you in identifying the 


icipated in the robbery charged here. 
the limitations which I have noted, 
any, to be given to the evidence of the 
in determining the question of 
and you may, if you so choose, 
that later incident. 
have 
You recall I careZzully asked all of you whether you had 
any untoward incident or any relative been the 


Of a crime because I didn't want dy to come in here 
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as the psychology people put it, 


against him, but on the other 


you find the facts, therefore 


of punishment. 


function of 


Madam Forelady, 


case are to count 


indictment 1p you. 


As, to count. J 


» the 


guilty or not guilty. The same 


count 2 and count 3. 


, sometimes, s 


han 


vet 
you 


Punishment 


DOS 


iblimin 


that you would be prejudiced 
| 


where they 


is concerned, 


logical matter 


ly help find the 


you 
with helping 
discuss 


may not 


Me 


indeed 


the Court 


sible verdicts in this 


will give you the 


Sible verdict is 


thing with respect 


as quite a 
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I called 


nean, nothing?" 


ld us not to discuss 


u have any 


reporter 
the testimony 

If there is any you to consult 
the Court, you will be 


and envelopes and 


are channeled 


the 


* 


will excuse me at this time Xt will 


h them. Then we will continue 


Fecuest your 
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Honor include in your charge an explanation of the 
deliberation process and the fact that the verdict must 
be a verdict that reflects the individual conscience of 
each juror. 

WHE COURT: I also forgot to tell them it 
should be wnanimous,; so © will do that, now that you 
bring it to my mind. 

MR. LIPSON: ?Also, IT don't: think 1t makes 
much difference in this case but it is my understanding 
that there is a requirement that the defendant to have 
acted unlawiully, willfully, applies to all three counts. 

THE COURT: .I will tell them it applies to 
all three counts. 

MR. LIPSON: I would like to note my objection 
to the illustration that your Honor used to point out 
what circumstantial evidence is. Your Honor used the 
illustration of the footprints. i think it focuses the 


jury on the Government's argument with respect to the 


fingerprint and it tends to sluff over which is a major 


question, the inability of the Government to establish 
when the finwerprints were put on the camera. I think 
the use of that illustration in this case was prejudicial 
to the defendant. 


THE COURT: Your objection is noted, but I said 
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nothing about footprints. 

MR, LIPSON: - You spoke of the footprint of 
the man on Robinson Crusoe's island. 

Ti2 COURT: You are talking about the footprint 
in the sand. Okay. 

MR. LIPSON: I would like to note an objection 
to your Honor's reference to the terrible conditions in 
New York City concerning the assault, especially on 
elderly people. 

Insofar as your Honor's charge on the failure 
of the defendant to take the stand departed from my re- 
quest, I would like to have an exception noted. 

Tik COURT: How did I depart from it? 

You have an exception. 

MR. LIPSON: Your Honor will charge on the 
deliberation process and the fact their verdict has to 
reflect the individual conscious verdict? 

iis COURP: Yes. 

MR. EPSTEIN: Your Honor, I think you made 
this fairly clear, but I want to be sure. With regard 
to count 3, the assault count, it is not necessary that 
they find the defendant himself carried a gun or assaulted 
anyone. The Government is only charging him with an 


aider or abettor. 
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THE COURT: I intended to convey. If that is 
S60, [| Will indicate that. 

As I have it, their verdict must be unanimous 
and it is to be their individual verdict and that 
unlawful, knowing and willful is to three counts and 
count 3, he is not being charged with having the gun in 
his possession but that he aided or abetted. 

MR. LIPSON: With respect to the deliberations, 
I would want your Honor to include the fact they should 
consider each other's opinions but they are not to 
surrender a conscientious -— 


THE COURT: You are asking a pre Allen 


I will go into the area, but I Will not use 
your exact language. Then you can take an exception if 
you don’t think I covered it. 

{In open court.) 


THE COURT: In reference to your verdict, I 


think you are aware of this, but out of a superabundance 


of caution I will repeat it. It must be wianimouE i 
think I told you that once before. Not at this time, but 
during the course of the trial, but it must be a unanimous 
verdict and that verdict must be based upon your own 


findings and your own feeling and your own conscience and 
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you don't just go along with somebody else because they 
savy ££ think this, that or the other thing. You are to 
use your own judgment and this is to be your own verdict. 


as far as the three counts are concerned, 


that fifth element which is in number 1, in all of these 


three counts the defendant must act unlawfully, knowingly 
and willfully. If he did this through innocence or mis- 
take or some other reason, he could not be guilty of these’ 
crimes, so he has to have acted. 

As far as count 3 is concerned, when If talked 


about the gun being present, it is not necessary for 


him to have the gun if you find beyond a reasonable doubt 
that somebody else of the three of then had a gun and that 
he aided and abetted during the course of the crime. 
That would be sufficient, and that, of course, must all 
be beyond a reasonable doubt. 

Miss Sterling, I want to thank you very much 
for having served and we appreciate your being here. 
The statute requires me to excuse you at this Cine. 7f 
do so with the Luanne Of the Court. 


(Alternate juror excused.) 


(Marshal sworn.) 


(At 12:10 p.m. the jury began its deliberations.) 


(12:20 p.m. a note was received from the jur 
jury 
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and marked Court's Exhibit 1.) 


(In open court; Jury not present.) 

THE COURT: I don’t think there is any dis- 
pute about any of these. What they are asking for is 
the evidence which Ipresume they mean the exhibits 
rather than listening to the reporter read it and the black- 
beard, in light of the defense of this case being the 
issue was the Sdentification? It tracks the indictment. 
it is almost the same as the indictment. — 

MR. LIPSON: Your Honor, 1 would Rave no 
objection to the blackboard going in if LE went in with 
a cautionary instruction that it is just a summary of 


what you said and if they have any questions about de- 


tails, they should ask to have the specific part of the 
charge read back. 

THE COURT: The last thing is the indictment 
which I think the U. S. attorney has a clean copy. 

MR. EPSTEIN: It has been furnished. 

THE CLERK: It was sent in. 


MR. LIPSON: He is not present. They brought 


him back upstairs. 
Tur COURT: We will wait for the defendant. 
{(Pause.) 


MR. EPSTEIN: Your Honor, Nr. Lipson suggested 
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and I agreed that the stipulations in evidence not be 
sent into the jury. If you can, instruct them that they 
are in evidence if they want to see them. 

THE COURT: What is the other one besides 
the FDIC? 

MR. EPSTEIN: That this fingerprint card 
contains Mr. Mauldin's fingerprints. 

(Jury present.) 

THE COURT: The Court has a note from the 
jury which reanai 

"The jury would like all the evidence and 
the blackboard put in the jury room. Also the indict- 
ment papers." 
I think you got the indictment paper, haven't 
you? 

As far as the blackboard is concerned, we will 
have that put in the jury room, but all that is is a 
Synopsis of what I told i and if there is any particular 
part of it that you wanted exslained leqally or othes- 
wise, 1 will be glad to do 1t, SO Just ask. 

The last thing is the evidence. ‘The evidence 
in the case we are going to send in to you, the ones 


that were marked. 


There were two stipulations, you Will recall, 
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that are not being sent in because they are very simple. 

This frist stipulation is that the bank was 
insured by the Federal Deposit Insurance Corporation and 
the other stipulation is that the inked fingerprints that 
the expert was talking about aze in fact the defendant's 
fingerprints, but outside of that you have everything 
else. 

Is that what you asked for? 

It will be sent in to you. 

(Jury leaves the courtroom.) 

MR. LIPSON: Your Honor. one thing I guess 
should say on the record. 

When Exhibit 6 was offered in evidence, it 
was admitted with the understanding that the top part of 
the card would be covered over. Upon looking at the 


card I find nothing in it that is objectionable so I 


agree at this time that Exhibit 6 should be deemed to 


include the entire card and I have no objection to the 
entire card. 
THE COURT: That is fair enough. 
(Recess.) 
{At 2:35 a note was received from the jury 
and marked Court's Exhibit 2.) 


THES COURT: Nhe note reads: 
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"Tf we find the defendant guilty of one count 
or two counts or both, does count 3 automatically become 
a guilty charge?” 

Bring in the jury. 

(Jury present.) 

THE COURT: I want to apoligize for the delay 
but you see all these papers on the desk here, this is 
another case I am hearing while you are deliberating 
involviny Mount Sinai Hospitals and some nurses up there. 
That is the reason why you had to wait a little while. 

I nave a note which reads: 

"Tf we find the defendant guilty of one or 
two counts or both, does count 3 automatically become a 
guilty charge?” 

The answer to that is no. If you find guilty 
in either the first count or the second count or both, 
in order to find the defendant guilty of count 3, you 
must first find that he committed the crime charged in 


count 1 or count-2 or both. 


tn addition to that, this is your question, 


this part of it. 
You must find beyond a reasonable doubt that 
in doing so, either he or those present with him assaulted 


one or more persons or by the use of a dangerous weapon, 
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to wit, a gun, put in jeopardy the lives of one or more 


persons. He is not charged with using the gun himself, 


He is charged with aiding and abetting the person that did 


use the gun, and you will recall, the law as far as 

aiding or abetting states thatwhcever commits an offense 
against the United States or aids, abets, counsels, demands, 
produces or procures its commission or who willfully 


causec an act to be done which if directly performed by 


him or another would be an offense against the United 


States, is guilty of that crime. 

In order for you to find that the defendant 
aided or abetted another in the commission ot a crime, 
it is necessary to find that he acted knowingly and 
willfully, that he associated himself with the venture, 
that he did so knowing the essential elements thereof 
and was a willful participate in that act. One who 
aids and abets the commission of a crime is equally 
guilty with the person who actually and physically commits 
it. 

You may retire. 

(Jury leaves the courtroom.) 


THE COURT: Are you still up before Judge 


McMahon, Mr. Lipson? 


MR. LIPSON: Yes. 
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